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Federal Election Commission

Complaints Expmination & Legal Administration

Attm JeiY' S, Jordan, Supervisory Attormey

999 B. Strget, NW

Washington, DC 20463

Re: MUR6137
To Whom It May Concem:

Our Iaw fizm roprosents the respondents Informed Catholic Cltizens ("ICC™), & Colordo
nonprofit organization, in the matter wnder revisw ("MUR™) reflrenced above. The MUR is in
respanse to & complaint filed November 7, 2008 (the “Comgplaint™), by Freedom From Religion
Foundation, Inc. (“FFREFY) . We respectflly request that the Complatet be dismissed and that the '~

respondmay. .

L  Introdnetion _

" FFRPalloges thet ICC violsted fedarsl campaign finance laws by making recorded
talephone calls to Colocado citizens in October, 2008, The recarded calls ideatified by FFRF |
include s recorded eall by Father Bll Carmody (the “Carmody Call™) and s recarded call by
former conigrospan Bob Beaupres (the “Beanpre Call;” collectively with the Cazmody Call, the !
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“Recorded Calls”).' FFRF alleges that the messages in the Recorded Calls constitate “express
advocacy,” and, therefore, ICC was sequired to file reparts with the FEC and register as 2
political commitise,

Under federal cowt jurisprodence snd FEC regulations, ICC asserts that the messages

“within the Revorded Calls do not represent express advocacy mnd, consequently, are nota

violation of Bederal campaign finanet Mews. Specifically, ICC belisves that the FEC must follow
mmmmmsmmqmm.mm.
definisien, t%2 mossapns wwmcmbww sdvocacy.

Because the messages do not constitute egprass advocagy, ICC need not qualify for an
exception as 8 qualified nonprofit corporation or repart miy independent expenditure, as
suggested by FFRF. The FEC should, therefbre, decline to investigate FFRF's Complaint any
firther.

X  Argament
A. Informed Cathelic Citizens did not expressly advocate the alection or defeat
of a candidate.

The teem “expeessly advocate” has & long, 26-yesr history. Both federal courts and the
FEC have developad a siguiiizest jutisprudence on the subject over the years, Cumrently, the FEC
defines “expregaly advocating” undxr 11 CF.R. § 10822, Only esnmymications that fit within
this deinition are subject to FEC regplation under the “express sdvocacy™ regime cxeated by
federal courts and the FEC. Section 100.22 containg two altsmate provisions defining “expressly

.

! An affidavit by former congressman Bob Besupres, the president of ICC, has been aitached to
this Aagmss sad is Ewcorporsted ae Schibit A. The sffdweit ingludes transcripts of both the
Carmody Call (Sxkibit A-I) and the Besuprez Call (Exkidit A-2).
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sdvocating.” The Recorded Calls do not fit within either provision of § 100.22, and,
cansequently, do not constitute a violation of federal campaign finance law for express advocacy.
1.

Federal courts have developed a very precise meaning for the ternmn “expressly advocate,”
and its related noun “express advocacy.” The decisions issued by courts have subsequently led to
chmges in FIiC mghlations an endisroemant.

Tha texmas stem foven the U.S. Supreme Cowt’s 1976 ruling in Buckiey v. Vleo.2 In that
case, the Court determined that the definition of “expenditure™ wasnmconstitationally vague, and
therefiore “to preserve the provision against invalidstion on vagneness grounds, [the law] must be
construed to apply only o expenditures for commumications that in express teems advocate the
muwmmwmhmmﬂmmmw
regulation to “commmnications containing exptess words of sdvocaay of election or defoat, such
83 ‘vote for,” ‘elect,” ‘support,’ “cast your bellot for,” ‘Smith for Congress,’ ‘vote against,’
‘defeat,’ ‘rejoct.”™ These wonds (and their synonyms) have coms to be known as “sxpress
advoocasy.” The couft further held that commmmicalions thet did not contein words exprossly
advecatiig the eloction or defkat of a cuplidats ware duemed “iasns advocacy.™

2 Buckisy w. Valeo, 424 US. 1 (1976).
TH 4,
‘Id st44,n 52,
SH atdd,
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Since Buckiey, federa] courts have continued to build s jurisprodence arownd its centeal
tenets, inchoding “sxpress advocacy.” Notably, in 2000, the Tenth Clrcuit Court of Appeals,
which has jurisdiction over Colorado arganizations, used the Bucklsy framework to strike down
part of Colorado's campaign finance laws. In striking down those provisions as
nconstiuionslly vague, Yhe Court e it Secy's “[istinction between parmimible
restrictions on *express advocacy’ anfl inspersissible sestrictions cn “Isves adiucasy® remetms
visble, el pyories the omestinional fhammvosk for et molyaie,™ The Coart maiatained
Busitiny 's assow iasugueintion of sypeees siwacacy, stating thet “seoymmiostions that do not
contain expreas words sidvpcating the election or dafieat of & particplat candidate are deemed
issus advocacy . . ™

The first provision defining “sxpresaly advocating” under the federal regulations, §
100.22(s), requires specific words or phrases advocating the election of defeat of & candidate.*

¢ Citizéng for Responsible Gov't State Rolitical Action Comm. v. Davidaon, 236 F.34 1174, 1188
(10th Cr. 2000).

H
3 Section 100,22(s) spexifically includes any comnmnication thet:

*Uses phrases such as ‘vote for the President, ‘re-elect your Congressman,
*support the Democratic nomines,’ ‘cast your ballot for the Republicsn challenger
for U.S, Senaty in Georgle,’ Smith for Congress,’ Bill McKay in ‘94, ‘vote Pro-
Life’ or ‘vots Pro-Choice’ scoompanied by a listing of cleasly identified
candidates described as Pro-Lifs ar Pro-Choice, ‘vots against Old bickery,’
‘defeat’ acsompanied by s pictare of oms or more sendiditis), ‘rjset the
incymbent," or mommamicatims of cmrgtiigs siogmy) o tdivileal wani(s),
whilh in context e have ng ofher reampilils mnsning than 1o urge the election
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This regulation closely follows the federal court jurisprudence requiring very specific language to
m:mmamM.Mdmdhmmmm
from the language of Bucklgy, Federal Election Commission v. Massachusetts Citissns for Lifs,
and ather federal court decisions. The Recorded Calls include no specific words or phrases that
meet this standard.

Thie cemplaizs led by FFRF il o detacnstrat tht e Recorded Calls most §
100.22(a)’s definition of “sapressly ddvocyting.” FFRF poinis te ICC's statements toe the records
of Jolm MaCain and Bamck Obama fp make its ellggation. This allegation scems to be based on g
the examples derived from MCFL, in which the Cout troated as express sdvocacy a staternent
urging voters to “vote Pro-Life® or ‘vote Pro-Choice” ww;ﬁlﬁuddﬂ
identified candidates described as pro-Life or Pro-Choice.”!*

But FFRF's own complaint highlights the fact that fhe message doas not include specific
words that fall within this provision. Specifically, FFRF alleges that the “call ends by asking the
Tecipient, in effect, to vote “Pro-Life**!! and states that the call “strongly suggests” a vote against
Barack Obama. By usitg the phrases “in effest™ and “ftrongly suggests® PFRF recognizes that it
canmet puiat to sy specidic lmguags in the mowege Sk astuslly cells for the listener to vote for

or ditbat of ens: or tmre cleady ideniified candidutoly), such as posters, bumper
stiokers, advertisements, eto. wich say “Nixon's the One,’ ‘Carter ‘76,’
‘Reagan/Bush’ or ‘Mondale!*™

* Federal Mestion Coemtiston v. Massisshusetts Ctfllens f3r Life, 479 U S. S8 (1986)-

® MCFL, 479 st 243.

" ) - 2, enphasis added.
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or against a candidate. FFRF can not point to such language, because that language does not
exist anywhere in the message. Without concrete languags, FFRF attempts to fall back on the
ides that language can “in effect™ constitute & direct call to vote Pro-Life or for or against &
candidate. But that is in direct conflict with the actual Ixngusge required by both the federsl court
jurisptudence and the FEC language. Both requits that tim langaage sotually be present, and not
that the messge caly croute the ax “effect.” .

Additieaslly, in FFRF"s discansten of § J:NMLFFRFMMMM
'words or phoaess of espireas advocacy did not appesr in the Casmody Calk By noting that “the
call doss not gpecifically sy ‘Vote for John MnCsin,” or eny similar phrase, FFRF refutes its
own prior axgument that the Carmody Call constituted a viplation under § 100.22(s). This
contradiction only serves to fxther demonstrate thet the Recorded Calls did not include any
specific language that called on the listener to take action to elect or defest any candidate.

In fact, the only call to action in the message asks the listener to “search your consclence
carefully and consider all the information you deem important. Acd then vote Hke life depended
on it - because it does.™ Indeed, this call ® asction sl osttiously declines to direct fie stener
how to vote. In contrast to the clesr extrinsic direction presented in the § 100.22(s) example to
“vota Pro-Life” ar “vots Pro-Choiist,” tids zall to e:tiest sasvificaliy abis this Listensy s sutke her
own, fntrineio chaice based oe the istansy's own consalence and the infocmation the istener
peraonally finds importany.

FFRF does not maks atty specific allogations about the second message, which refarences
Bob Schaffer and Mark Udall, But that messsge takes a similer approash, in which the spegker

B Bxkibit An1, Carmady Call, ecyphasts addéd.
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declines to advocate for or against & candidate. 'l'hzmuedmmtimludemuwm_u
phrases that make a direct call to action from the listener. It very pointedly states *T'm ot one of
those politicians calling 1 tell you howto vote. You'll figure that out on your own™ gnd “our
only objective is to make sure you have all the information you need to decide who you'll be .
voting for |

Because the Reoorded Calls do not cottain conorets plhmses directing the listener to vots
Pro-Life and becance the culy other srgummmt preswated by BFRF calls for et interprefation
beyond bath the fedess! cowet juzisprudence and ths FEC seguiatory scheme, the BRC should
decline to investigte the message under § 100.22(s) any forther.

mmmmmw defining “expressly advocating,” §
100,22(b), requires that a communication must only be intexpreted by a reasonable person as

¥ See Bxchibit A-3, Cxrmody Call
Page7of 15
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mamdmumdam"mmmcmmmu
interpreted to encourage other action, and, consequantly, are not “expressly advocating.”

Section 100.22(b) closely tracks the opinion of the Ninth Circuit Court of Appeals in

Federal Election Commission v. Furgatch.” In Furgateh, the Ninfh Circuit defined express
advocasy to inciude communications that “whe read as a whole, and with limited referamcs to
exivrnit ‘svants, [00] susesptible of 1 eier reasoniible irSwpsvistion but as um exhortatita 9
vole fur or againat & sposific sssdifate™" It caseted o fiwangiont tst for fis siendend:

1.  First, oven if itis ot presayted in the alsomst, moat explicit lenguage, spesch is
“express” for present purposes if its message is unmistakable and unambiguous,
suggestive of only ane plansible mesring:

2 mmmqwhmwmmamg-m

reasonable minds could differ as to whether it encourages & vote for or against a
candidats or anconrages the reader to teka some afher kind of action.

 Section 100,22(b) syueifiaally inolndes ey eummxsisation thet:

“When taken 82 & whole and with limited reference to extemnal events, such as the
proximity to the ejection, could only be interpreted by a reasonable person as
usntining advocesy ef s eletiiuu ou Gedat of wom or xmem dhenrly identified
candidate(s) begsuse -

(1) The electoral portion of the communication is uhmistakabls,
ynembigucus, sud suggestive of only one merning; and

(2) Reasonable minds conld not differ as to whether it encourages actions
to elect or defest one or more clestly identified candidate(s) or encounrages some
other kind of action.

¥ Fed Klection Cowom'n v. Furgatch, 807 P.2d 857 (9t Cir. 1987).
S Furgatch, 867 F.24d o 864.
I?u
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But the vast majority of federal courts reviewing the “expressly sdvocate” test have
rejected the Firgatch test. Indeed, every circuit court applying the “expressly advocaie” test has
either declined to use or directly rejected the Furgarch formulation, and instead limited
“expressly advocate” to specifip words or phrases,'® a8 required undez § 100.22(s). Most
impartarfty, the cireuit court vf jurisdiction, the Tenth Clrouit, as noted above, has declined to
follew the Firgatick test wad lilmly woeid join ofher cziouits finding § 100.22(b) unconstitutional.

Bven under Furgatch ox § 100.22(b), FFRF fiiled to demonstrate that ICC viclated
foderal Jaw. Specifically, it fidled to demenstrate that the Recarded Calls can anly be interpreted
by a reasonable mind to present advocacy to elect or defeat a candidate.

FFRF glleges that even though “the call does not specifically say, “Vote for John

i um-nwmmmwmommhwaum'
FFRF continnes by noting fhe proximity of the Carmody Csll to the election and makes the
unsupported intellectnal lesp to the concinsion that “reasonsble minds certainly could aot differ
&3 10 the aptions ICC was encouraging."!* This snalysls ils to demonstrate & violation by ICC
for seversl rensoms.

18 See Faucher v. Fed. Election Comvm'n, 928 F.2d 468, 470-1 (1t Cir. 1991); Fed Election
Comm'nv. Cont. Long Island Tex Reform Immediately Comm., 616 F.2d 45, 53 (2nd Cir. 1980)
(en banc); Fed. Elsction Cowon'nv. Christian Action Network, Inc., 110 P.3d 1049, 1051 (4th
Cir. 1997); Chamber qf Commercs of U.S. v. Moore, 288 F.3d 187, 193 (5th Cir. 2002); Jowa
Right to Life Comm., Inc., v. Williams, 187 F.3d 963, 969 (8* Cix. 1999); Citizens for
Responsible Gov't Skate Political Action Cowom. v, Davidson, 236 F.3d. 1174, 1187 (10¢h Cir.

¥ Ses Complaint, p. 3.
Page9of 1S
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First, the plain language of the Recorded Calls demonstrats that an interpretation other
than advocacy to elect or defest g candidate is not only possible, tut was actually intended. As
noted above, the Recorded Calls specifically state:

. “I'm not one of those politicians calling to tell yon how to vote. You'll figure that

out on your own."®

. '[O]wmbouwuvcnhmhmmhmallﬂwwmmwh
decide who you'll be voting for in this election."®

* qwmm&nmwmmmmum-ummm
mmmw

Each of these statemants malce it clear that ICC intended to inform the listener and allow the
listener to use the information to maks their own decision. To the extent that a plea to astion
exists, a3 required under Furgatoh, it is not a plea to vote for or against any candidate, but rather
fir the listener to “search your conscience carefully” and “consider all the information you deem
importent.”

Second, FREF alleges that the Cazrmody Call “strongly suggests” & vots against Obama.
Again, the phrase “strongly suggests” highlights the lack of concrete language required by §
100.22(a). But it also demonstrates that the Carmody Call cannot be found i violation of §
100.22(b), either. To “strongly suggest™ a courseaf action sheald e distinguished from &
commmuniaxtion st can only be intarpewted as adwocaty of the electien of defiut of a candidate.
The aleer isnguage of § 100.22(b) mandates the message renst be mare thm a mere suggestion,

¥ Sse Exhibis A~2, Besuprez Call.
3 See Bckibit A-3, Bemugrez Call.
2 See Bxhibit A-1, Caxmody Call.
Page 10of 15
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even a strong suggestion, to constitute a viglation. The election or defeat of a candidate must be
the only interpretation of the message. Any other potential interpretations would necessarily
mhmﬁm!lﬂﬁ@)’shﬁﬂm!@d@yh&qﬂbhﬁmﬂy
Call to “strongly suggest” & vote against Obams, it stands to reason that other interpretations may
exist, too. The Cemody Call, tereflire, mbe’midmd“hllimds 100.22(b) for this
Teasox, either,

‘Bhind, FFRF does not correstly cite the Carmody Call, even under their own transcription.
FFRF alloges that iCC idantified Qeama at “Pro-Choice.™ But the phrase “Pro-Choice™ does not
appetr anywhere ix the transeript, sven as provided in the Conglaint, The Carmody Call does
quote Denver Archbishop Charles Chaput regarding Ohama's record on sbartion rights, but does
not specifically label Obama as either Pro-Choice or Pro-Life. It appears that FFRF made this

referential losp in an attempt to strengthen its case sssestion that the Carmody Call could only be

intezpreted as & call to vote against Obams. But agsin, these assertions do not constituts ths anly
interpretation a ressonsble mind might make,

Finalty, even under the Ninth Clrouit's widsly discrefited Fiorgatch test, thie basis for §
100.22(b), FFRF still fhils to demonstrate that the Recordad Calls constitated  call to vote
against Obass. The languagh of twl sdvertisement in Fungatch ia instastive. In two.separate
asvwopaper ads, the massags nnceaimting on sepping Prosiieat Gaster. Speeificaity, G Nisth
Cironit found that the ad “conteins an unequivooal massage that Carter atust not “succeed! in
“burden(ing]’ the country with ‘Sour mare years."™® Even mores instructively, the Ninth Cirouit

B Furgutck, 807 P.2d at 860,
Pago 1l of 15
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noted that “the advertisement discusses Carter, the candidate, rather then the political issues ™
The Ninth Circuit continnes:

“{t]he pivotal question is not what the readers should prevent Fmmy Carter from

doing, but what should do to grevent it The wards we facus on are ‘don’t let

him.’ They are simple and direct. ‘Don’t let him’ is a command. The words

‘expressly advocate’ action of some kind ... Reasonabls minds could not dispute

that Furgatch's advertissment urged readers to vote against Jimmy Carter. This

was the exlly acéion cpen to those whe would mot “let Mith do it."®
In contrast, the Recorded (s fors on. spubific issues inpertiog Catholio chuzans, including the
“sanctiiy of life, esthomasia, homesexnal marsisge, smimysnie sttan-eall weench, and human
cloning." The Recozded Calls discimes the policy position of the indixiduals op thess iamas es
opposed to the Furgatoh ads, which focused on the candidate. The FEC sttempted to further
tease out candidste related messages from issue messages in its Explsnation and Justification
issued July 6, 1995, just before it adopted § 100.22(b).” The FEC identifies that candidate
centered messages that constituts express advocacy will include discussion of their “character,
quatifications, or accompliskments." It is clear that the ad in Firrgatch specifically sttacks
Carter’s chanicter, qualifications, and accomplishments, and would be encompassed within the
class of lazgunge the FPBC intexded to regulate. The Reoarded Cails, though, 3 %, They foems

wpummcwmmmmmwmmﬂnmm

™ Purgatch, $v7 P24 ot 861.
* 1 ot 864-65,
’&cmu-g, Boaupreg Call.
”&.mmmxzo.émsmc,lsss)(mhuﬁmnl CFR §100.22).
"R,
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Additionally, unliks Furgatch, sud as discussed above, no clear call to sction or
command to vots against Obama of Udall exists. No forgone course of action is presented. To the
extent that & call to action or command does exist, it is a plea to “search your conscience
carefully” and “consider all the information you deem important,™

C.  The teria "expressly advoeate” mwst be limited ® speeific words of express
advoeaey, in order to avoid unconstitutional vagueness.

Although this cape shovld be properly resolved by interpreting the term “expressly
advocate” FFRI’a Complaint nenstheless mises tioubling dua preenss conseans. By anking the
FEC to define "exprossly sdveonte® in & manaer beyond specific wasds that expresaly advocate
the election or defest of a candidate, FFRF asks the FEC to create a vague, unwotkabls definition
that violates due process. '

The express sdvocacy test was developed by the U.S. Supreme Court to remedy an
unconstitutionally vague definition of expenditure.™ PFRF, however, seeks to substitute s
expansive, elastio, and unknown test. But federal courts, including the Teath Circuit, have held
that the expreas advocacy stendand is necessary to afford precision in tegulating First
Aicodment Sosdoms” Thew oo remsln,

® Se¢ Eckibil A-J, Carmody Call.

% Ses Buckiey v. Valso, 424 U.5. 1, 44 (1976).

3 Citizens for Responsidle Gov't State Political Action Conom, v. Davidson, 236 P3d 1174, 1187
%G.MMJVMVMI Davidson, 23 P.3d 1266, 1268-1269 (Colo. App.

Page 13 of 15
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Recently, a federal district court struck down & Utsh law that resulted in “post hoo
determinations” and violated both “fhimess and dus process. There, the Court held that Utah’s
law was unconstitutionally vague becanse (1) it did not fll within the category of express
advocacy, and (2) it was not the “fanctional equivalent of express advocacy,” a category limited
to statutes that are already “harrowly defined”™ by the legislature, such as the fbderal test for
“clectieneeting cunmusications.™® Accurdingly, the court recegtized that when interpreting a
statute that suffers frocn the “shoals of vagasness,” “Buckley's express advocacy standard is il
vishla,” and cavsts or the FEC zned not apply & “fimotiansl equiss:ent® tnet beyond the narrow
test that inclndes electioneering commmunications.™

Bese, the Tenth Circuit's nacrow “express advocacy” test is still required. Otherwise, the
test becomes open-ended end multi-factored. Accordingly, the FEC must apply the well-
formulated, nazrow “express advocacy™ test, becanse “such distinctions sre necessary to cure
vaguenses and over-breadth in statutes which regulste more speech than that for which the
legialature has estsbljshed a significant government interest.™™

Without belaboring the potat, revent iecisions fom otter irouits have repeated that the
expeess advocacy teet is not merely & matter of statitory interpretation for courts, but rather is
mwwummmummnmuam

B Nat' Right to Work Lagal Defanrs and Bdic. Found,, Inc. v. Herbert, 2008 WL 4181336 *16
(. Utsh, 2008).

PHals.

M1d ot 16.

B dnderson v. Spear, 356 F.34 651, 664-665 (6th Cir. 2004).
Page140f 15 -
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ordinary political speech." Faihure by the FEC to follow the precedent set by federal courts
would undermine this core political speech peotected by the First Amendment.

- IIL.  Coneclusion

mwc:usmdebymaoﬂm.ﬂm“m;-b advooating” the elestion or

defeat of a candidate under fixdarsl court jurispradence or 11 CPXR. §§ 100.22(s) ar 100.22(b).
Beeause the Reverded Calle wers not “expransly advousting™ She election or defeat of &
cangidate, ICC was under no obkigation 4o either payve an exception as a qualifisd naxofit
carpuxtion or tn file an independsnt enpenditaps mpoxt with the FBC. The FRC shonld,
thersfore, diamiss the Cangplaing end dacline to pussue any fuxther investigation of ICC.

Respectfully submitted this 24%day of Deoember 2008.

Scott E. Gessler, Esq, #28944
Matio D. Nicolais, IL Esq. #38589
Hackstaff Gessler, LLC

1601 Blake Street, Suite 310
Denver, CO 80202

(303) 5344317 tel.
- (303) 534-4309 fax

sgessler@hackstafipessier.com
Attorneys for Infornzed Cathollo Cltizens

¥ North Caroltna Right to Life, Inc. Leaks, 525 F.34 274 (4th Cir. 2008).
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Hello, this is Fr. Bill Carmody, Pastor of Holy Family pasish in Colorado Springs. 'm
calling on bebalf of Informed Cadiolic Cisiveas abew: the imipantasce of your vote in this
clection.

Regardless of the spinning that some politicians have done, the Catholic Church’s
oppdsisicu 13 the evil of shesisa had cimnys baen the eams sad is ecystal clear.

Wiy 8 it impottant in this election? John 3McCain has a recors of suppotting life, but in the
wonds of Denver Aschbishop Chadles Chaput, Bazsck Obams “is the most committed
sbostion-zights presidential candidate of either msjoe party” in 55 years, and the Democrate
Party platform adopeed in Denver is “cleatly aati-life.”

Mmmwbmhcnﬁqhnummpnm.'moﬂm
hmnn.htdquuhuhaghu&"

nmhemnhﬁwﬁlmmmmncmhmménemn’ﬂ
mmummuw And, then vote fiks life depended on it~
because it does.

mmnpamwxmamm
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Hello, this is Bob Besuptes. And, no, ’'m not one of those politicians calling to tell you
how to vote. Yeu'll figuse that out on yeus swa.

1 know that these axe a whole host of issues yoy'll consider when deciding for whom to vote,
inciudiag who beat sepresens yous values, What's diffioult is fimfiing xeally hesunt
infomnstion abomt the candidates snd the jnemes most impostant to yon — liise the Sve mo-

negetisblex sanctity af life, enthansgis, homesexnal masrigge, embeyonic ctemecell

resessch, and human cloning.

I recently leamed through the Solidasity Institute st ecatholichub.net that Bob Schaffer is in
sgreement with Catholic doctrine oh all five of these issues while Mask Udall is opposed to
every single one,

We'se the Informed Catholic Citizens, and our only objective is to mske sute you have all
the information you need to decide who you'll be voting for in this election. Thenk you for
listening.
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